
 
General Terms and Conditions of Sale and Delivery 

Europe and Middle East 

Bahrain Atomisers International 
Ecka Granules Austria GesmbH 

Ecka Granules Germany 
Fiven GmbH 

Fiven Norge AS 
Innobraze GmbH Fur Lotund Verschleisstechnik 

Materiaux Ceramiques SA 
Mepura Metallpulvergesellschaft mbH Ranshofen 

Non Ferrum Kranj d.o.o. 

These terms and conditions of sale apply to all sales made by or on behalf of each applicable 
above-listed affiliated company of Kymera International, LLC (as applicable, “Seller”, “we”, 
“us”, “our” or words of similar meaning). As set forth herein, acceptance of any sale from 
Seller by a purchasing party (the “customer”) is expressly conditioned upon the acceptance 
of these terms and conditions (these “Terms and Conditions”). 

1. General Provisions 

All deliveries and services are subject to the following terms and conditions. General terms and conditions 
of trade of the customer shall only be applicable to the extent they are expressly agreed to in writing. These 
Terms and Conditions shall apply to the entire business dealings with the customer even if they are not 
expressly mentioned in any future contracts. This shall also apply in case the customer refers to its own 
terms and conditions of business in any future orders, unless we have expressly agreed to them. 

2. Offer and Order 

2.1 All offers are not binding, unless they are expressly and in writing referred to as binding. 

2.2 In case of purchase according so samples or test products, we reserve minor deviations in quality, colour 
and design as far as such deviations are due to manufacturing technology or to the further development of 
products. Unless expressly otherwise agreed, the data set out in the data sheets provided by us shall be 
applicable in any case of doubt. 

3. Passing of Risk, Pricing, and Taxes 

The prices indicated in our confirmation of the order shall be applicable. Where applicable, they are always 
understood plus VAT at the respective applicable legal rate (unless otherwise specified). Our prices remain 
subject to change on account of Taxes, surcharges, and other increases in production costs and may be 
updated to reflect such increased costs after the placement of an order. The price increase must be 
appropriate to the increase in costs that actually occurred. The prices are understood ex works (EXW 
according to Incoterms 2020) and risk will pass to the customer in accordance therewith.  All Taxes, other 
than sales and use taxes set forth on a purchase order, shall be borne by the customer, regardless of whether 



 
 

2 
Rev. April 2025 

or not such Taxes were effective at the time of order or if they became effective prior to performance by us. 
For purposes of these Terms and Conditions, “Taxes” includes all tariffs, value added taxes, levies, import 
or export duties, imposts, ad valorem assessments, fees and other governmental charges of any nature 
(including interest, penalties or additions thereto due to non or underpayment) imposed by any national, 
supranational, regional or local governmental authority, whether direct or indirect, and whether or not 
disputed.  

4. Delivery 

4.1 Compliance with the agreed time of delivery requires the receipt in good time of all documents, 
necessary authorizations, releases and materials (raw materials, chemicals, etc.) to be delivered by the 
customer as well as adherence to the agreed terms of payment and other obligations on part of the customer. 
If these conditions are not fulfilled in good time, the periods shall be extended accordingly; this shall not 
apply if we are responsible for the delay. 

4.1.1 If we are behind schedule, the customer can demand contractual penalty to an amount of 1.0 % for 
every complete week of the delay, up to a maximum total amount of 10 % of the value of that part of the 
delivery or service that was not put into proper operation due to a delay in the completion of individual 
items belonging to it. The customer’s right to withdraw after the fruitless expiration of a reasonable 
additional period granted to us shall remain unaffected. 

4.1.2 Any further claims of the customer against us for default are excluded. This shall not apply if we are 
imperatively liable in cases of intent or gross negligence; this shall not be connected with a shift of the 
burden of proof to the disadvantage of the customer. 

4.2 Any operational breakdowns and interruptions of transport, fires, floods, lack of manpower, raw 
materials or fuels, strikes, lockouts, interventions by authorities and other cases of force majeure that 
impede production or shipping completely or in part shall release us from the obligation to make the 
respective delivery for the duration, scope and consequence of the interruption. 

4.3 The choice of way and type of shipping shall be left to us whenever we bear the freight costs. 

5. Packaging 

5.1 The kind of packaging shall be left to us. 

5.2 Packaging is charged at cost price and is not taken back, unless this is required by law. It is a part of the 
delivery in any case and therefore is to be paid upon maturity of the entire purchase price. 

5.3 If the delivery of our products requires lending containers, such containers shall be returned free of 
charge. 

5.4 If they are not returned within a period of six months, they shall be charged according to the terms usual 
in the trade. 
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6. Giving Information and Advice 

Information on possibilities of processing and application of our products, technical advice and any other 
details are given to the best of our knowledge, but without commitment and to the exclusion of any liability. 
Cases of gross negligence and intent shall remain unaffected. 

7. Terms of Payment 

7.1 In case of exceeding, there shall be charged the legal default interest, reserving the assertion of further 
damages caused by default. Bills – conditional acceptance – shall only be accepted in performance subject 
to the possibility of discounting against reimbursement of the bank, discount and collection fees; the 
acceptance is not regarded as cash payment. Any right of retention of the buyer based on any counter claims 
not recognized by us under any other contractual relationship is excluded. The same applies to the setoff 
against any counter claims that are neither based on an undisputed claim nor on a claim that has become 
res judicata. 

7.2 All deliveries are based on the buyer’s creditworthiness. If, during the term of contract, we get any 
negative information on the buyer’s creditworthiness and if that endangers our claim for payment or if the 
buyer fails to pay any amounts due as agreed, all of our outstanding accounts payable by the buyer shall 
immediately become due for payment. Moreover, we shall be entitled to demand advance payments or 
securities or withdraw from current contracts. 

8. Warranty of Quality and other Warranty 

8.1 The buyer must make any notification of defects in writing in such manner that it is received by us 
within 10 days from the receipt of the goods at the place of destination. Any complaints will only be 
considered if the goods are still in the condition as received; except for necessary measures of examination. 

8.2 A return of the goods complained about shall only be permissible with our consent. The freight shall be 
paid by the buyer. It shall only be reimbursed in case of a justified notification of defect. 

8.3 All of those parts or services that show a defect as to quality during the limitation period shall be, at our 
option, repaired, newly delivered or newly rendered free of charge. 

8.4 We shall only be liable for any public statements, in particular in advertising, if we have caused them. 
In such cases, a duty to accept liability shall only exist in case the advertising has actually influenced the 
buyer’s decision to buy. 

8.5 Claims based on material defects are subject to a limitation period of 12 months. 

8.6 We give warranties only in case of express and special agreements. A reference to DIN standards only 
serves to describe the goods and does not constitute a warranty. 

9. Liability 

Any claims of the buyer for damages, on whatever legal ground, in particular for breach of duties under the 
relationship of obligation and for tortuous acts are excluded. This shall not apply in cases of imperative 
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liability, for example under the product liability act, in cases of intent, gross negligence, for damage to life, 
body or health, or for the violation of material contractual duties. Damages for the violation of material 
contractual duties, however, are limited to contractrelated typical, foreseeable damages up to the amount of 
the purchase price as a maximum, except in case of intent or gross negligence or in case of liability for 
damage to life, body or health. We are not liable for loss of production, interruption of operations, loss of 
profit, damage to processed items as well as for such damage that was caused by a failure to observe the 
information on dangers given by us. 
Any further claims for damages, on whatever legal ground, are excluded, except in cases of imperative 
liability for intent, gross negligence, on grounds of product liability or for a lack of warranted 
characteristics. 

10. Reservation of Title 

10.1 We retain title to the goods delivered until full settlement of all claims due to us against the buyer 
under the business relation. If the value of all security interests due to us exceeds the amount of all secured 
claims by more that 10 %, we will release a respective part of the security interests at the buyer’s request. 

10.2 In case of processing (combination, mixing) with other goods not belonging to us by the buyer, there 
shall apply the provisions of §§ 947, 948 BGB (German Civil Code) with the consequence that our co-
ownership in the new item becomes reserved property within the meaning of this provisions. The buyer 
undertakes to participate in the fulfilment of any formal requirements that may be necessary in this 
connection. 

10.3 In case of a resale of the reserved goods, the resulting claims of the buyer shall be assigned to us 
already now. 

10.4 The buyer shall store the reserved goods for us and undertakes to insure it against damage by the 
elements (fire, water damage, etc.) and against theft. 

10.5 The buyer hereby assigns to us, to the amount of our claim, its claims for compensation for damage of 
the above-mentioned kind against insurance companies or other claims for damages. 

10.6 In case of default in payment, in particular in case of general suspension of payments, we shall 
moreover be entitled to demand the immediate separation of our reserved goods and their surrender to us. 
The taking back or the assertion of our reservation of title shall not require a rescission on our part; these 
acts or an attachment of the reserved property by us do not constitute a rescission of the contract, unless 
expressly declared by the user. 

11. Place of Performance and Place of Jurisdiction 

11.1 Unless otherwise indicated on the applicable purchase order confirmation, the place of performance 
for all obligations under the contractual relationship shall be the location of the applicable Kymera entity. 
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11.2 The place of jurisdiction for all disputes in connection with this agreement shall be Fürth (Bavaria). 
Either party shall be moreover entitled to sue the respective other party at the competent place of 
jurisdiction of the latter. 

12. Choice of Law 

All disputes shall be settled in accordance with these Terms and Conditions and all additional agreements 
on its performance, otherwise in accordance with the substantive law currently applicable in Germany, 
excluding the option to have resort to any other substantive laws. The application of the United Nations 
Convention on Contracts for the International Sale of Goods of 11 April 1980 is excluded. 

13. Legal Effectiveness 

If any provision of these General Terms and Conditions of Sale and Delivery should be invalid, this shall 
not affect the legal validity of the remaining provisions. 

 


